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WALLER, JUSTICE, FOR THE COURT:

1. WillieL. Williams, J., gopedsajudgment of the Adams County Chancery Court which dismissed

hisand Marcus A. Williams petitionto determine Marcus paternity, thereby effectivey requiring Willieto

continue paying child support for someonewhoisnot hischild. Fnding thet result fundamentdly unfair, we

reverse and remand.



FACTSAND PROCEDURAL HISTORY

2.  WillieL. Williams J., and AngdaG. Williamsmarriedin 1988 and divorced in 1996. Thecouple
separated in October of 1993, and Angdagave birthto Marcus A. Williamson August 22, 1994. When
Marcus was gpproximatdy one month ald, he and Angda moved from ther home in Ddlas Texas, to
Natchez, Missssppi. Willie and Angda were subsequently divorced on November 25, 1996. Inthe
divorcedecree, both Angdaand Williesworethat Marcuswastheir son. Williewas never ordered to pay
child support until 1999, when the Mississippi Department of Human Sarvices ingtituted a support action
agang Williein Texas on Marcus behdf.

18.  Willieand Marcus never redly had much of father/son rdaionship, for they hed only visted each
other no more than four timesin seven years: On one of these vigts Willie naticed alack of smilarity of
physicd features between Marcus and himsdlf. Suspecting that Marcus might nat be his son, Willie hed
apaternity test conducted in September of 1999 which conduded that Marcus wes, in fact, not his son.
1. Williefiled amation in Adams County Chancery Court to modify hisand Angdds divorce decree
to reflect Willies nonpaternity of Marcus. The maotion was denied on the grounds of res judicata and
collaera estoppd because of Willies atestetion of paternity in the divorce decree. The chancdlor dso
conduded that public policy prohibited the bestardizing of alegitimate child and that it wasin Marcus best
interest that Willie continue support payments. Willie never gppeded thisruling.

%.  Ingead, Williefiled apetition asnext friend of Marcusagang himsdlf, Angda, and Dan Hubbard,
amanwhom Williethought wasMarcus biologicd father. Thechancdlor ordered Willie, Angda Marcus
and Hubbard to undergo DNA testing. The chancellor aso gppointed Eileen Maher to sarve asguardian

ad litem.



6.  The DNA teding confirmed the earlier test that Willie was not Marcus father. However, the test
a0 exduded Hubbard. The chancdlor found that the testing condusively exduded Hubbard as Marcus
father and consequently dismissed him.

7.  Atthehearing, Angdatedified that she had engaged in a onetime sexud encounter with a man
other than Willie and Hubbard around the time that Marcus was concaived but could not remember his
name  She could, however, remember where he worked and where he lived. The chancellor wes
convinced that Angdawas not withholding Marcus bidlogicd father's name.

8.  Theguardian ad litem, on the other hand, was convinced that Angdlaknew the biologicd father's
name. She recommended that Willie be rdieved of his support obligation because Marcus dearly had a
right to know his biologicd father and conduded that forcing Willie to continue paying was a perpetration
of fraud upon Marcus.

9.  Nowithdanding the dear scientific evidence of nonpaternity and the guardian ad litem's
recommendations, the chancdlor dismissed Willies petition and imposad court cossand the cost of DNA

tesing on him. Willie gpped’s, arguing thet the results of the DNA testing rebutted the presumption of

peternity.



STANDARD OF REVIEW

110.  Wewill not disturb the findings of a chancdlor when supported by substantid evidence unlessthe
chancdlor abused hisdiscretion, gpplied an erroneouslegd sandard, wasmanifestly wrong, or wasdearly
erroneous. Cox v. F-SPrestress, Inc., 797 So. 2d 839, 843 (Miss. 2001); Holloman v. Holloman,
691 So. 2d 897, 898 (Miss. 1996).

DISCUSSION

11. Thechancdlor judtified his holding on the grounds that maintaining the gatus quo was in Marcus
best interest and thet alowing Marcusto bagtardize himsdf would only benefit Willigsinterests Weagree
with Willie thet the presumption of paternity has been effectivdy rebutted and thet it would be unjust and
unfarr to require him to continue paying child support.

12.  Our recent decisonin M.A.S. v. Mississippi Department of Human Services, 2003 WL
40469 (Miss. 2003), ison point and digpogtive of thiscase In M.A.S., M.A.S. agreed in a paternity
decree when he was seventeen years old that he was the father of SM. and agreed to pay child support.
2003 WL 40469 & *1. He later married another woman and hed another child. 1d. Thet child
subsequently died and, to determine the child's wrongful deeth heirs, a Lawrence County chancellor
ordered DNA teging. 1d. Thetests concdluded that M.A.S. was not SM.'shiologicd father. 1d.

113. Withthese results, M.A.S. sought to have the prior paternity order set asde. The chancdlor
refusad to grant M.A.S. rdief because he had waited nine years to contest paternity, and res judicata
preduded review of that prior dipulaion of paternity. 1d. The Court of Appedsafirmed. |d.

114.  Onwrit of certiorari, we reversed the Court of Appedsand hdd that M.A.S!'sfallure to contest
paternity until SM. wasnineyearsold did not prgudice SM.'smother because shereca ved child support

payments from the wrong person. We dso dated:



Inour opinion, findity should yiddtofarmesshere. M.A.S haspaid child
support for someone esgs child for over ten years. Hewill be obligated
to support thet child for many more years unlesstheflaved paternity and
child support order isvacated. The chancdlor's refusd to withdraw the
peternity order in theface of unrefuted proof that M.A.S. isnot the child's
fether, was an abuse of discretion.

I d. a*4. Weconduded that forcding M.A.S. to continue making child support paymentswhen SM. was
shown nat to be his child would result in amenifegt injustice.
115.  This condusion of dlowing men to be rdieved of prior support obligations upon a showing of
irrefutable proof of nonpaternity finds support in other juridictions. In NPA v. WBA, 380 SE.2d 178
(Va Ct. App. 1989), the wife, NPA, became pregnant during the couplés separation. She told her
husband, WBA,, that shehad sexud intercoursewith ancther manduringthat time. 1 d. a 179. Thecouple
|later reconciled, and, & the child's birth, the wife told her husband that if he hed any doubts about his
paternity he should take ablood test. He acoepted her satement that he was the father, did not teke the
blood tegt, and treated the child as his own throughout the couplés marriage. 1d.
116.  When the wifefiled for divorce four yearslater, the hushand dleged that he was not the father of
thet child and alater-born child. Id. a 180. Tests reveded that he was not the father of the firg child.
In afirming the trid court's holding thet the hushand was nat lidble for support, the Virginia Court of
Appeds noted:

We are mindful that the child, who wdl may have an dfinity for the

husbend as his father, is an innocent victim of his parent's problems.

However, in the aasence of consanguinity, legd adoption, or aknowing

and voluntary assumption of the obligation to provide support, thelaw will

not compe onewho hasstood in the place of aparent to support the child

after the rdationship has ceased.
Id. at 181. NPA demondratesthat courts will terminate support obligations even when the child and his
purported father have established ardationship infinitdy more subgtantid than the one between Marcus
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and Willie See, e.g.,InreBethards, 526 N.W.2d 871 (lowaCt. App. 1994) (finding sufficient change
indrecumgiancesto warrant modification of divorce decree and cease child support obligation whentesting
edablished nonpaternity). See al so TheresaGlennon, Somebody's Child: Evaluating the Erosion
of the Marital Presumption of Paternity, 102 W. Va L. Rev. 547, 577-82 (2000).

17. Thedissent discountsthebinding forceof M.A.S. by disinguishing it solely on procedurd grounds.
However, M.A.S. dearly addressesthe merits by recognizing theinequiity of reguiring child support where
peternity isdearly not esablished: "A manifestinjugicewill resultif M.A.S. isrequired to continue making
child support payments for a child which unquestionably is not his™ 2003 WL 40469 & *4. M.A.S.
dealy hdd that amanisnot lidble and should not be required to provide support paymentsfor achild thet
isnat his® We bdieve that the best interest of the child, in the factud scenario presented, isto know the
identity of thenaturd father. See Dep't of Human Servs. v. Smith, 627 So. 2d 352, 353 (Miss. 1993)
(holding that "[p]ublic palicy dictates that a determination of paternity isin achild's best interes™).

CONCLUSON

118. AsinM.A.S., werefuseto sanction the manifest injugtice of fordng amanto support achild which
stencehasprovennot tobehis. Therefore, thejudgment of the Adams County Chancery Court dismissng
the petition to determine paternity filed by WillieL. Williams J., and Marcus A. Williamsisreversed given
the condusive saentific proof of nonpaternity, and this case is remanded for further proceedings in
accordance with this opinion and our prior gpinioninM.A.S. v. Mississippi Department of Human

Services.

We do nat hald thet aman who is nat achild's biologicd father can be aosolved of his support
obligations in dl cases Those who have adopted the child or voluntarily and knowingly assumed the
obligation of support will be required to continue doing 0. See NPA, 380 S.E.2d at 181.
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119. REVERSED AND REMANDED.

SMITH,P.J.,COBB,DIAZ,EASLEY AND GRAVES, JJ.,CONCUR.McRAE,P.J.,
CONCURS IN RESULT ONLY. PITTMAN, CJ., DISSENTS WITH SEPARATE
WRITTEN OPINION JOINED BY CARLSON, J.

PITTMAN, CHIEF JUSTICE, DISSENTING:

120. ThisCourtsopinionin M.A.S. v. Mississippi Department of Human Services, 2003 WL
40469 (Miss. 2003), does not control the outcome of thiscase. | fear that the mgority's error in rdying
upon this case for support of its condusion will work irreparable damage to our sandard of review and
the presumption of legitimacy foundin our caselaw. Inmy view, the mgarity fallsto demondrate how the
chancdlor ered. Therefore, | must respectfully dissent.

f21. Twothingsdiginguish theindant casefrom M.A.S.: (2) in M.A.S., the father attacked the child
support judgment directly, usng M.R.C.P. 60(b)(6) and its broad powersin equity in an atempt to gain
untimely relief from an earlier judgment; and (2) inM.A.S., thefather was not married to the mother & the
time of conception or birth.  In the indant case, Willie Williams ultimatdy sought rdease from his child
support payments under thetheory that he could provetheidentity of the biologicd father; aventurewhich
he faled to complete. Willie Williams was dso married to Angda Williams a the time of Marcuss
conception and birth, a fact which entittes Marcus to a presumption of legitimacy in our courts Here,
unlikeM.A.S., Willie gains accessto the courtroom not because he chdlenges hisdivorce decree or child
support judgment, but because this Court has previoudy hdd that a child is not subject to procedurd

limitations which bind his presumed parents once a judgment is find.? These differences should not be

?| pauseto note that both cases dited by the mgority from sister jurisdictionsinvolve a presumed
father chdlenging paternity in adivorce proceeding or seeking rdlief from adivorce decree.
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overlooked by the mgority given the importance of this case. Each difference is subgtantid enough to
forsake any rdianceupon M.A.S. inthe discusson of the merits of thiscase, as| will explain bdow. What
must first be discussed is the correct Sandard of review.

122. The mgority does not mention it, but there can be little doulbt that the contralling Sandard we
employ when reviewing paternity chalengesinvolving children born to amarriageisthe best interest of the
child. Baker exrel. Williamsv. Williams, 503 So. 2d 249, 252 (Miss. 1987). See alsoRafferty
v. Perkins, 757 So. 2d 992 (Miss. 2000); R.E. v. C.E.W., 752 So. 2d 1019 (Miss. 1999); Karenina
ex rel. Vronsky v. Presley, 526 So. 2d 518 (Miss. 1988). Neither case cited by the mgority asits
source for its "abuse of discretion, gpplication of erroneous legd sandard, manifestly wrong, or dearly
erroneous’ sandard of review concerns child custody, support, or paternity. Nor does the mgority pay
much saviceto its dated Sandard in its opinion, reverang ingtead because the judgment below sanctions
a fundamentdly unfar result. Mg. Op. & if 1, 17. Given the nature of the parties and the potentid
finendd impact of the mgority's determination, it isimperative to goply the correct Sandard of review. It
is the foundation of the chancellor's correct judgment.

123.  Begnmingwiththefirs reesonwhy M.A.S. should not berdied upon by themgority ascontralling
authority here, it isimportant to note this case began as a it to establish the paternity of Dan Hubbard,
amilar in procedureto that discussed in Baker ex rel. Williams and the other casesmentioned above.
The mgarity correctly rdaesthet Willie Williams has abandoned hisgpped from thejudgment againg him
whenhe chdlenged the admisson of paternity found in the divorce decree pursuant to M.R.C.P. 60(b)(6).
See Mg. Op. & 4. Nordief from that ruling can be granted here. In this case, the question beow was
not whether Willie Williams hed rebuitted the presumption of paternity, but whether it wasin Marcussbest
interests to have Hubbard dedared hisfather in the face of overwhdming evidence thet Hubbard was nat
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hisfather. Theanswer isdearly no. Having dismissed Hubbard as aparty, the chancellor was | eft without
datute or precedent to guide hisnext move. See Miss. Code Ann. 8893-9-1t0-75 (Rev. 1994 & Supp.
2002). Thechancdlor recognized this and in his order dismissing the suit he utilized the correct gandard
of review and found thet no such cresture asasuit to disestablish paternity existed, epecidly onebrought
inthe childsname by the presumed father wheretheidentity of the biologicd father was not known.® Even
using the mgority's own standard of review to answer the true question before the court below, | cannot
see how the chancdlor abused hisdiscretion, utilized an incorrect legd Sandard, was manifestly wrong or
dealy erroneous Therefore, usng ether sandard discussed above, the chancdlor got it right. Sincethe
mgority rdies 0 heavily uponM.A.S. ascontralling authority, | will discussthe Sandard employed there
and explan why it does not contral the andyss of the indant case

24. InM.A.S., the dated Sandard of review was asfollows

A trid judges refusd to grant rief under Rule60(b) issubject to
review under an abuse of discretion dandard. Telephone Man, Inc.
v.HindsCounty, 791 So.2d 208, 210 (Miss.2001); M oorev. Jacobs,
752 S0.2d 1013, 1015 (Miss.1999). This Court has dated thet "[r]dlief
under Rule 60(b)(6) is resarved for extraordinary and compeling
drcumgances," and that the Ruleisa"grand reservoir of equitable power
to do judice in apaticular ca=™ Briney v. United States Fid. &
Guar. Co., 714 S0.2d 962, 966 (Miss.1998). But "Rule60(b) isnot an
escape hatchfor litigantswho hed procedurd opportunitiesafforded under
other rules and who without cause failed to pursue those procedura
remedies” City of Jackson v. Jackson Oaks Ltd. P'ship, 792
So.2d 983, 986 (Miss2001). "Further, Rule 60(b) motions should be
denied where they are mardy an atempt to rditigae the case”
Stringfellow v. Stringfellow, 451 So.2d 219, 221 (Miss.1984).

3|tisnateworthy that abill diedin committeein our Houseof Representativesthisyear whichwould
have drengthened the presumption of legitimacy despite gendlic testing.  See H.B. 1319, 2003 Regular
Legidative Sesson.



M.A.S., 2003 WL 40469, a *3. Thelast three sentences bear emphasis. M.A.S. itsdf represantsan

dternate procedurd opportunity for attacking paternity by apresumed or putetive father. Thisisthefird
method by whichWillie Williamssought rdief, but he mygterioudy falled to pursue thismethod beyond the
chancdlor's ruling againg him.  The indant case represents precisdy the gtuation discussed in the lagt
sentence from the above gandard of review. That sentence cautions againg granting rdlief in thee
dracumgances ThisisWillie Williamss second bite a the gople, disguised asasuit to establish paternity.
Therefore, these drcumdances are nat nearly as extraordinary or compeling as required to reverse the
chancdlor below. Thefacts given the true question before the trid court as | have explained above, do
nat support afinding the chancd lor abused hisdiscretion, nor do they support the contention that M.A.S.
is contralling authority.
125. Furthermore, where the sandard of review from Rule 60(b) has intersected with the best interest
of the child sandard, the best interests of the child has been found to be preeminent. As doquently
explainedin Mississippi Department of Human Servicesv. Helton, 741 So. 2d 240, 242 (Miss.
1999):
Protecting the best interests of a child is the paramount concern

in actionsto which achild isa paty. Lauderdale County Dept. of

Human Services v. T.H.G. and L.D.G., 614 So.2d 377, 383

(Miss1992). Itis"thegod of utmaost import in any judica procesding.”

Dept. of Human Services v. Jones, 627 So.2d 810, 811

(Miss1993).

InDept. of Human Servicesv. Jones, 627 So.2d at 810, this

Court congdered the failure of the DHS to file timdy mations for blood

testing. The Court discussed the "inflexible pubdlic palicy” of protecting a

child'sbest interests, id. a 811, and held that "protection of the children's

best interess as expressed in thisstae€s policy atutesmust override any
concern over timdiness” 1 d. a 812.
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The chencdlor in Helton did indeed abuse his discretion when the best interest of the child took a back
seet to Rule 60(b)'s abuse of discretion dandard.  Even if the mgority indsts upon using the incorrect
gandard of reviewfoundinM.A.S,, it must acknowledge that the best interest of the child carriesthe day.
126. Therefore, | must condudethat the best interest of the child isthe primary and contralling sandard
of review to beemployed here. Snce WillieWilliamsis not presently atacking the child support judgment
or thedivorce decreg, heis not entitled to have this Court exerciseits broad equitable powersto meet his
ends. Thus M.A.S. isnether contralling nor on point onthismetter. Marcus, ontheother hand, isentitled
to dl the protection due him congdering his best interests. As this was the dandard employed by the
chancdlor, hisjudgment is correct and should be affirmed.

727.  The sscond reeson why M.A.S. does not contral here is the mgority inadvertently erodes the
common law presumption thet a child born during amarriage is a product of that marriage absent proof
beyond a reasonable doubt to the contrary. M.A.S. was nat married to the mother of the child; Willie
Williams was  Although the mgority in M.A.S. used beyond a reasonable doulbt languege, it was not
necessary as o presumption of legitimacy ever atached to the child. M.A.S., 2003 WL 40469 &t *4.
M.A.S. never had to show beyond areasonable doubt that he was nat the child'sfather; al he nesded to
demondrate was that he was entitled to rdief under Rule 60(b). WillieWilliamsmug gofurther. Baker
ex rel. Williams, 503 So. 2d at 253.

128.  Since the quedtion before the chancelor bdow was nat whether Willie Williams rebutted the
presumptionof paternity, this proposition was not tested by the adversarid process. This Court does not
haveto dae at the present time whether there is sufficdient evidence intherecord to support Williesdam

of nonpaternity. All that isnecessary isto reverse and remand this case with ingtructions to the chancelor

11



as to whet question he is to answer: for example, whether it isin Marcuss best interest to have Willigs
nonpaternity adjudicated in this suit or whether Willie has proven his nonpaternity beyond a ressoncble
doubt. Thiscan and should be donewithout referenceto M.A.S. because of the effects such areference
would have upon our presumption of legitimecy. Therefore, M.A.S. is not contralling authority here
129. Asillugraedinthiscase achild canintentiondly dedarehimsdf illegitimate and forfat his support
payments & the indigation of his father whose monetary interests are radicaly different from hisown. |
redlize that our law has seen fit to dlow the fird, but in those cases dlowing the child to be dedared
illegiimate, the child'sbest interest was scrupuloudy guarded. The chancdlor acted Smilarly below, but
the mgority does not do so now. | cannat find any support in the record for the condusion thet it isin
Marcussbed interest to have Willie Williamss nonpaternity adjudicated under the drcumdances of this
case. Such would result in the loss of his child support. | condude that the mgority's reversal of the
chancdlor impliatly sanctionsthe use of aprocedurad gimmick to acquire danding to chdlenge peternity,
and | cannot support such result. | would affirm the chancdlor.

CARLSON, J., JOINSTHIS OPINION.
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